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• Cash
• Stocks/Bonds (owned individually, outside of mutual fund or 

retirement plan)
• Notes & Mortgages
• Annuities
• Retirement Benefits:  401(k); 403(b); Profit Sharing Plans, IRAs, 

etc.
• Personal Residence
• Other Real Estate (e.g.. Vacation homes)
• Ownership interest in corporations, partnerships or LLCs (Limited 

Liability Company)
• Life Insurance (Death Benefit, not Cash Value)
• Automobiles
• Artwork
• Jewelry
• Other (Furniture, Collectibles)

*

*
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• The Wisconsin Marital Property Act governs a couple’s assets at 
such time as both of them are residents of Wisconsin.

• Wisconsin’s marital property statutes do not necessarily create a 
presumption that all assets held by a married couple in 
Wisconsin are Marital Property. Furthermore, in planning for 
larger estates, the most effective estate plan may involve a 
couple classifying certain of their assets as other then Marital 
Property.

• The Marital Property Agreement entered into between  the 
couple, determines the Marital Property interest or classification 
that each spouse has in any and all assets of the marriage.

� � � � � � � � � � � � � � � � 
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• The most commonly used asset classifications under the WMPA 
are as follows:

– Marital Property (each spouse owns 50% of the asset).

– Survivorship Marital Property (each spouse owns 50% of the 
asset, but ownership of the interest of the first spouse to die 
will automatically (without probate proceeding) pass to the 
surviving spouse).

– Individual Property of One Spouse or the Other: This 
classification means that only one spouse has full ownership 
of the asset, and the other spouse does not have any Marital 
Property interest therein.

• In larger estates (those estates that exceed $750,000 to 
$1,000,000) it is almost always better to have a married couple in 
Wisconsin execute a Marital Property Agreement rather than rely 
upon the WMPA to establish by law the classification of the 
couple’s assets.
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• A Marital Property Agreement is a contract between the spouses, 
which specifies how the spouses want their assets to be classified. 
It is better for a couple to proactively establish the classification of 
their assets by a Marital Property Agreement, to tailor Marital 
Property classification issues to the type of estate plan best suited 
to the couple. 

• Unlike common law states (such as Minnesota, Illinois or Iowa) 
where couples must constantly monitor what assets should be titled 
in which spouses name, a Marital Property Agreement allows 
Wisconsin couples to classify assets as they so choose, and the 
Marital Property Agreement will accomplish that classification 
without any legal documents of transfer. In fact, the Marital Property 
Agreement will not only classify assets owned by the couple at the 
time the Agreement is entered into, but that Agreement will continue 
to classify assets that the couple acquires thereafter, during the 
marriage.

� � � � � � � � � � � � � � � � 
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	 � � � � � � � � � � � � � � � � � �

• Having a Marital Property Agreement, in many instances, allows 
a couple to equalize the size of their estates, thus assuring that 
certain death tax savings mechanisms, such as a tax credit 
shelter trust, will be more likely to be fully funded at the death of 
the first spouse.

• In the event a couple classifies their assets as either Marital 
Property or Survivorship Marital Property, there will be a double 
step up in the tax basis of the couples assets at the death of the 
first spouse.
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1.Federal Estate Tax:

• Spouses are completely exempt from the Federal Estate Tax (except 
under very limited circumstances)

• Every individual has an exclusion available to them, which is currently at 
the level of $2,000,000. This means that an individual can leave an estate 
(to whom ever they so choose) and there will be no Federal Estate Tax to 
be applied until the estate’s size exceeds $2,000,000.

•Once an estate becomes subject to the Federal Estate Tax, the initial 
rate will be approximately 40%, and will go up from there.

• The Exclusion is scheduled to increase to $3,500,000 on January 1, 
2009.

• From January 1, 2010 until December 31, 2010 there will be no Federal 
Estate Tax.

• As of January 1, 2011, the Federal Estate Tax again applies, and the 
exclusion amount is reduced to the level of $1,000,000.
2. Wisconsin Estate Tax:

• Spouses are exempt from the Wisconsin Estate Tax.
• Wisconsin applies its estate tax to any estate that exceeds $675,000.
• The Wisconsin Estate Tax is to terminate on December 31, 2007.

 � � � � ! � � � � � � � � � � �

55%$1 million2011 and future

35% (Gift Tax only)N/A (taxes repealed  
for 2010)

2010

45%$3.5 million2009

45%$2 million2008

45%$2 million2007

46%$2 million2006

47%$1.5 million2005

48%$1.5 million2004
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Gift Tax Rate
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Tax Exclusion Amt.

Year
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Column 1  
Adjusted 
taxable estate 
equal to or more 
than:

Column 2  
Adjusted taxable 
estate less than:

Column 3 
Credit on 
amount in 
Column 1:

Column 4  
Rate of 
credit 
(percent) on 
excess over 
amount in 
Column 1

$0 $40,000 $0 None
$40,000 $90,000 $0 0.80%
$90,000 $140,000 $400 1.6%

$140,000 $240,000 $1,200 2.4%
$240,000 $440,000 $3,600 3.2%
$440,000 $640,000 $10,000 4.0%
$640,000 $840,000 $18,000 4.8%
$840,000 $1,040,000 $27,600 5.6%

$1,040,000 $1,540,000 $38,800 6.4%
$1,540,000 $2,040,000 $70,800 7.2%
$2,040,000 $2,540,000 $106,800 8.0%
$2,540,000 $3,040,000 $146,800 8.8%
$3,040,000 $3,540,000 $190,800 9.6%
$3,540,000 $4,040,000 $238,800 10.4%
$4,040,000 $5,040,000 $290,800 11.2%
$5,040,000 $6,040,000 $402,800 12.0%
$6,040,000 $7,040,000 $522,800 12.8%
$7,040,000 $8,040,000 $650,800 13.6%
$8,040,000 $9,040,000 $786,800 14.4%
$9,040,000 $10,040,000 $930,800 15.2%

$10,040,000 ************** $1,082,800 16.0%

' � � � � � � 
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• Distribution of your Estate
• Name Guardian of minor children
• Identify death tax savings mechanisms to be 

incorporated into estate plan
• Name Trustee(s) for any trust created by will
• Requires a probate proceeding in court to 

administer will, pay debts and distribute assets, 
all under supervision of judge or Register in 
Probate

• Name Personal Representative(s)
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• Other Components for thorough Plan
– Financial Power of Attorney

• Aids in avoiding Guardianship
• Specific language needed for continued gifting

– Health Care Power of Attorney

' � � � � � � 
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Mandatorily Funded 
Family Trust

The Will document specifies that a 
tax credit shelter trust (referred to 
as Family Trust in the Will) is 
established at death in the amount 
of $2,000,000 and if the estate of 
the deceased spouse exceeds that 
amount the excess will go to the 
surviving spouse. 

• The Family Trust is an Irrevocable
Trust and cannot be changed once 
it is established. 

• Income interest to surviving spouse 
for his/her life time.

• Principal distributions to surviving 
spouse as specified in trust.

• Trust assets pass to heirs of 
deceased spouse as specified in 
will of first spouse to die.

• Trust assets pass free of estate tax.

Estate of John Doe

Assets = $4,000,000

Remainder to 
Surviving 
Spouse

$2,000,000

Family Trust
$2,000,000

Trustee Name
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Estate of John Doe

Assets = $4,000,000

All to Surviving 
Spouse, 
outright, and not 
in Trust

$4,000,000

Family Trust

$____________

Trustee Name

Disclaimer
Funded Family Trust

Disclaimer

On the death of the first spouse, all of 
the assets of that deceased spouse 
will be distributed to the Surviving 
Spouse. The Surviving Spouse will 
then have the option to exercise 
disclaimer rights pursuant to which 
they would disclaim (give up) outright 
ownership in any portion of the assets 
left to them by the Deceased Spouse, 
and any assets so disclaimed will go 
into, and fund, the Family Trust.

In all other respects, this Family Trust 
operates in same manner as 
Manditorily Funded Family Trust 

* � +� � � , 
 � � ' �+�� 
 � � � � � � � - � � � � � � � �

1. A Revocable Living Trust, also sometimes referred to as a 
“Living Trust”, a “Revocable Trust”, or an “Intervivos Trust”. 
For purposes of this discussion, the term “Revocable Trust” 
will be utilized most often.

2. The individual or individuals who establish a Revocable Trust 
are referred to as the Settlor or Grantor. More than one person 
can be a Settlor. For example, a husband and wife can be the 
Settlors of a Revocable Trust. 

3. The individual or Corporate entity (Bank Trust Department or 
Trust Company)  that is in charge of a Revocable Trust, is 
known as a Trustee. The Trustee is responsible for the 
investment, management, and distribution of the assets held 
or owned by the Revocable Trust.
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4. A Revocable Living Trust accomplishes the same goals as a Will, 

but does so without requiring any court proceeding of any nature. 
As a result of not having any court proceeding involved, an 
individual or a family will save the following expenses associated 
with a probate proceeding:

• No 2% Personal Representatives fee will be due and owing. 
• No court filing fees involved in a probate proceeding, (2/10 of 

1%). 
• No probate process attorney fees. 
• As an example, it is estimated that in having a $1,000,000 estate 

be handled via a Revocable Trust, as opposed to going through 
a probate proceeding, the savings experienced by an individual 
or a family relative to the above items would amount to 
approximately $25,000 to $30,000.

* � +� � � , 
 � � ' �+�� 
 � � � � � � �- � � � � � � � � � � � � � �
5. Provides for the administration, investment and 

distribution of a couples’ assets as follows:
- while both are alive and well
- in the event of an incapacity to one spouse
- in the event of incapacity of both spouses
- distributions at the death of the first spouse
- distributions at the second spouse.

6. In order to avoid probate, the assets of the couple will 
need to be retitled in the name of the Revocable Trust at 
the inception of the Trust; even though assets are 
retitled in the name of the Revocable Trust, the couple 
nonetheless retains complete control of those assets, 
because the couple will also be the Trustees of the 
Trust. 

7. Commences at date signed (not death).
8. Can be structured so as to retain the Trust assets, in 

Trust, for the benefit of the children, after both parents 
are deceased.
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Due to the fact that Wisconsin is a Marital Property state, it is 
possible for a couple to have one Joint Revocable Trust for the two 
of them. The Joint Revocable Living Trust format provides many 
efficiencies in the handling of the trust assets at both the death of 
the first spouse and the death of the second spouse. Other benefits 
afforded by a Joint Revocable Living Trust are as follows:

1. A Joint Revocable Living Trust (“JRLT”) provides for the 
administration, investment and distribution of a couples’ 
assets as follows:
– While both spouses are alive and well.
– In the event of an incapacity to one spouse.
– In the event of the incapacity of both spouses
– At the death of the first spouse. 
– At the death of the second spouse.

. � � � � �* � +� � � , 
� � ' �+�� 
 � � � � � � � � � � � � �

2. A JRLT commences its legal existence 
as of the date it is signed. 

3. While both spouses are alive, the 
husband and wife (Settlors) will be 
acting as the sole Trustees of the JRLT 
and as sole beneficiaries of the JRLT. 
As a result, the Settlors will have and 
maintain, at all times, complete 
control of all assets that are being 
held within the JRLT.
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4. There are no gift tax or income tax consequences 
to establishing a JRLT. Assets can be moved into 
and out of a JRLT at any time.

5. In order for a JRLT to do its “job” of avoiding 
probate, the assets of a couple will need to be re-
titled at inception of and in the name of the JRLT. 

- preparation of Deeds relative to any real 
estate 

- transfer of the ownership of bank accounts, 
money market accounts

- transfer of then ownership of mutual funds, 
brokerage accounts into the name of the JRLT.

. � � � � �* � +� � � , 
� � ' �+�� 
 � � � � � � � � � � � � �
6. In most instances life insurance, IRA plans, 401K plans, 403 

Plans, Retirement Plans in general, and annuities represent 
assets that need not be re-titled in the name of the JRLT. These 
are all assets that will avoid probate on the death of the owner by 
virtue of the fact that the assets a beneficiary designation stating 
who will receive the plan proceeds at the death of the owner. 
However, each estate plan must be analyzed separately to make 
certain on this issue. The most important component in dealing 
with the above described types of assets involves the proper 
beneficiary designation language to attach to those assets.

7. If a JRLT is to be the primary estate planning document of a 
couple, the couple should be very leery about using POD 
(Payable on Death) and TOD (Transfer on Death) designations 
attached to assets such as checking accounts, savings accounts, 
certificates of deposit, money market accounts and brokerage 
accounts of any nature. These POD and TOD designations 
actually take priority over other despositive provisions contained 
within a JRLT. As a result, in almost every instance, POD or TOD
designations are not needed when a couple has a JRTL.



11

. � � � � �* � +� � � , 
 � � ' �+�� 
 � � � � � � �( � � � �
� � � # �� � � � 
 � �) � � # � # �) � � � 
 � � � � � � �

Joint Rev. Living Trust 
John & Jane Doe

Dated February 15, 2007
Trust Assets: $3,000,000

Survivor’s Trust

(Revocable Trust)

Trustee: Surviving Spouse 

$1,000,000

Family Trust

(Irrevocable Trust)

$2,000,000

After Both Deceased

On death of Surviving Spouse, 
all assets in the Survivor’s Trust 
and the Family Trust will be 
distributed pursuant to the 
terms set forth in the Joint 
Revocable Living Trust.

At the death of the first spouse, the 
following Trusts will be created

The JRLT specifies that a Tax Credit Shelter 
Trust (referred to as Family Trust in the JRLT) 
will be established at the death of the first 
spouse in the amount of the applicable federal 
exclusion (that is currently $2,000,000) and if 
the estate of the deceased spouse exceeds 
that credit amount, the excess of the estate 
will go to the Survivors Trust. Attributes of 
Family Trust:

• The Family Trust is an Irrevocable
Trust and cannot be changed once it is 
established.

•Careful thought must be given to who 
should be the Trustee of the Family 
Trust. The Trustee can be an individual 
or a Corporate entity; there can be 
multiple Trustees.

•The Surviving Spouse will in most 
instances be entitled to receive all of the 
income generated by the assets in the 
Family Trust, for the life of the Surviving 
Spouse.
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Joint Rev. Living Trust 
John & Jane Doe

Dated February 15, 2007
Trust Assets: $3,000,000

Survivor’s Trust

(Revocable Trust)

Trustee: Surviving Spouse 

$1,000,000

Family Trust

(Irrevocable Trust)

$2,000,000

After Both Deceased

On death of Surviving Spouse, 
all assets in the Survivor’s Trust 
and the Family Trust will be 
distributed pursuant to the 
terms set forth in the Joint 
Revocable Living Trust.

At the death of the first spouse, the 
following Trusts will be created

•The Family Trust can specify that the 
Surviving Spouse will also be able to 
receive distributions of principal, 
although these types of distributions 
are normally made in the event of a 
certain specified need by the 
Surviving Spouse.

•The Family Trust will terminate on the 
death of the Surviving Spouse, and 
the assets then in that Family Trust 
will then be distributed to the heirs of 
the couple, as specified within the 
Family Trust.

•Any Assets passing out of the Family 
Trust to the heirs of the couple will not 
be subject to a federal estate tax. This 
comment is true even in the event that 
the size of the Family Trust has grown 
during its existence. 
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Joint Rev. Living Trust 
John & Jane Doe

Dated February 15, 2007
Trust Assets: $3,000,000

Survivor’s Trust

(Revocable Trust)

Trustee: Surviving Spouse 

$1,000,000

Family Trust

(Irrevocable Trust)

$2,000,000

After Both Deceased

On death of Surviving Spouse, 
all assets in the Survivor’s Trust 
and the Family Trust will be 
distributed pursuant to the 
terms set forth in the Joint 
Revocable Living Trust.

At the death of the first spouse, the 
following Trusts will be created

Any assets of the first spouse to die that do not go in 
to the Family Trust, will become a part of the 
Survivors Trust. In addition thereto, any assets held 
by the Surviving Spouse in the original JRLT will 
become a part of the Survivors Trust.

• Unlike the Family Trust, the Survivors Trust is 
an Revocable Trust, and the Surviving Spouse 
can change its terms any time they so choose.

•The Surviving Spouse will be the initial 
Trustee of the Survivors Trust. As such, the 
Surviving Spouse has absolute and sole 
control of all assets within the Survivors Trust. 

•The Survivors Trust specifies that the 
Surviving Spouse will have a general power of 
appointment (or limited power of appointment) 
to specify who will receive the assets of the 
Survivors Trust. If the Surviving Spouse does 
not exercise that power of appointment, then 
the distribution of the assets in the Survivors 
Trust will be made pursuant to the provisions 
in the Family Trust.

. � � � � �* � +� � � , 
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Joint Rev. Living Trust 
John & Jane Doe

Dated February 15, 2007

Survivor’s Trust

(Revocable Trust)

On the death of first spouse, 
the assets of Surviving 
Spouse and the assets of 
deceased spouse flow into 
the Survivor’s Trust.

Trustee: Surviving Spouse 

$________________

Family Trust

(Irrevocable Trust)

Co-Trustees: Surviving Spouse 
& Corporate Entity

$______________
After Both Deceased

On death of Surviving 
Spouse, all assets in the 
Survivor’s Trust and the 
Family Trust (if the 
Family Trust was funded 
at death of first spouse) 
will be distributed 
pursuant to the terms 
set forth in the Joint 
Revocable Living Trust.

At the death of the first spouse, the following Trusts will be created

In the event Surviving 
Spouse exercises disclaimer 
rights, any assets disclaimed 
will be conveyed to the 
Family Trust.
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Other items pertinent to the exercise of a 
disclaimer by the Surviving Spouse are as 
follows:
– The Surviving Spouse has a period of 9 months 

from the date of death of the first spouse to 
exercise the disclaimer right.

– The Surviving Spouse will be advised by their 
attorney, a Corporate Trustee if a part of the plan, 
and any other trusted family advisor as to the 
options available to the Surviving Spouse relative 
to the disclaimer right. 

. � � � � �* � +� � � , 
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 � � � � � �
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 � � � � � �) � � # � # �) � � � 
 � � � � � � � � � � � � � �

– The Surviving Spouse can disclaim all of the assets owned by the
deceased spouse, or only a part of those assets.

– The benefit to having the Family Trust funded by disclaimer is that it 
allows the Surviving Spouse to make a funding decision at a time
when the variables are known. Those variables include the size of 
the over-all estate of the couple, the size of the estate of the 
deceased spouse, the amount of the unified credit as of the date of 
death of the deceased spouse, and certain other factors. 

– Having the Family Trust be funded by a disclaimer affords the estate 
plan a significant amount of flexibility to deal with the ever changing 
amount of the unified credit.
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1. The distribution of the assets from both of the above Trusts 
can be made to the children of the couple, in equal shares, 
outright.

2. The assets from both Trusts can be retained in Trust for the 
children, subject to terms and conditions to be established by 
the parents, as Settlors.

3. The assets from both Trusts can be utilized to make charitable 
bequests, either in the form of a specific dollar amount, or in 
the form of a percentage of the assets held in the Trust. 

%� � � +� � � , 
 � � ' � � � �%� � � � � � � � � � � � � �

This is an Irrevocable Trust which is used to allow a husband and/or 
wife to get life insurance proceeds outside their taxable estate.

1.  If the Irrevocable Life Insurance Trust (“ILIT”) is funded 
with existing life insurance on either spouses life, then there is a 
three year waiting period, after the ILIT is funded, before the 
proceeds are outside of the estate of either or both spouses and
therefore not subject to a federal estate tax.

2.  In the event that new life insurance is used to fund the 
ILIT, and the transaction properly structured so that the ILIT is the 
initial owner of the Life Insurance, there is no 3 year waiting period. 
Once the insurance proceeds are safely ensconced within an ILIT 
(and beyond the 3 year waiting period, if applicable) they represent 
a pool of funds which will not be subject to any death taxes, and 
which will be available, if necessary, to pay death taxes due on the 
death of the second spouse.
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1.  Retirement Plan require significant planning due to the fact that 
the existence of the plan can trigger both death taxes and 
income taxes.

2.  A Joint Revocable Living Trust does not govern the ownership or 
distribution of retirement plan proceeds. It is the beneficiary 
designation language that is attached to retirement plans that 
determines who will receive plan proceeds on the death of the 
plan owner.

3.  In general, the Surviving Spouse should be named as primary 
beneficiary on any retirement plan, whether qualified or non-
qualified. This is due to the fact that a Surviving Spouse does not 
trigger any income tax event upon stepping into the ownership 
plan proceeds. If any other beneficiary is named as primary on 
retirement plan proceeds, income tax consequences will occur, 
but at varying times depending upon who the beneficiary is.

* � � � � � � � � � � 	 
 � � � � � � � � � �
3. It is possible to draft Beneficiary Designation language for retirement 

plans which provides the Surviving Spouse with the same disclaimer 
rights that were specified above in our discussion of a Joint Revocable 
Living Trust. In other words, while the Surviving Spouse would be 
named as the primary beneficiary on a Retirement Plan, the beneficiary 
designation language would go on to specify that the Surviving Spouse 
has the right to disclaim all or any portion of the retirement plan 
proceeds, and if any such proceeds are disclaimed, they will go into, 
and fund, the Family Trust that is established under the Joint Revocable 
Living Trust. This disclaimer right would only be exercised if the 
Surviving Spouse does not have other assets with which to fund the 
Family Trust, and it was determined that the Family Trust needed
additional assets to take the maximum advantage of the deceased 
spouses unified credit. This disclaimer right should only be exercised 
after careful scrutiny is given to the income tax consequences to such 
exercise. That is, in the event that Surviving Spouse exercises a 
disclaimer right as to any portion of the plan proceeds, that portion 
disclaimed will, in all likelihood, trigger income tax consequences. 
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* � � � � � � � � � � 	 
 � � � � � � � � � �

4. A planning opportunity exists with Retirement Plan proceeds 
relative to charitable contributions. If a couple intends to leave 
any portion of their estate to charity, they should seriously 
consider naming that charity or charities as the beneficiary of 
retirement plan proceeds. Following this format avoids death 
taxes as to that portion of the plan proceeds going to that 
charity, and in addition to any income taxes on the portion 
going to the charity or charities. 

" � � � � � � , 
 � � / � � � � � � � � � � � � 0
Example of different methods to make charitable contributions are 
as follows:

1.  Specific bequest in Joint Revocable Living Trust to a 
charity or charities of choice. Bequest can be in the form of a dollar 
amount, a specified percentage of the trust estate, or a combination 
of the two (for example, 10% of my estate, but not to exceed 
$100,000). The couple will need to determine whether the charitable 
contribution would be made at the death of the first spouse, or at the 
death of the second spouse, before the distribution of the residue of 
the Trust to children. Any distribution made from a Revocable Trust 
to a qualified charitable entity is not subject to death taxes. 

2.  A bequest to a charity can be unrestricted, or the 
dispostive language in the Joint Revocable Living Trust can specify 
that the amount of the distribution shall be placed in an endowment, 
whereby the principal will remain intact, and the charity will be able 
to realize only the benefit of the annual income generated by the 
principal held in the endowment fund.
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" � � � � � � , 
 � � / � � � � � � � � � � � � � � � � � � �

3.  Name a charitable organization as the beneficiary of all 
or a portion of an IRA or a qualified retirement plan. 

4. Charitable Remainder Trust:
- An Irrevocable Trust that can be established by an 

individual during their lifetime or can be established at death 
pursuant to the terms of a JRLT.

- Charitable Remainder Trust (“CRT”) can be funded 
with liquid assets owned by the donor, or it can be funded with 
retirement plan proceeds. If retirement plan proceeds are to be 
utilized for this purpose, the proper beneficiary designation 
language would been to be attached to the retirement plan. Donor’s 
Spouse and/or children can be the recipients at income stream from 
the CRT, either for their lifetimes or for the specified number of 
years. At some point, the CRT must revert to the named charity or 
charities, who are the ultimate remainder beneficiaries of the CRT.

" � � � � � � , 
 � � / � � � � � � � � � � � � � � � � � � �
5. Charitable Remainder Trusts are usually divided into two 

possible categories: Charitable Remainder Unitrust and 
Charitable Remainder Annuity Trust. Unitrust provide that the 
income stream generated to the lifetime beneficiary will fluctuate 
and be adjusted annually. Additional contributions can be made 
to a Charitable Remainder Unitrust after its inception.  Charitable 
Remainder Annuity Trust will pay a set amount of annual income, 
for the life of the CRAT. No additional contribution may be made
to a CRAT after its date of inception.

*In order to be held exempt from death tax (and income tax) 
charitable contributions must be made to “qualified” charitable 
organizations. Qualified charitable organizations are defined, and 
listed, under various provisions of the Internal Revenue Code. In 
general, to verify whether or not a particular entity has in fact 
received tax exempt status from the IRS, one must request to be 
provided with a copy of that organization’s tax exempt federal ID 
number.


